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AMERICAN BROADCASTING COMPANIE 


Defendant-Appellee-Appellant, 


S-APPE 


BRIEF OF PLAINTIFFS-APPELLAN 


he respective appeals are from two deter- 
minations of the United States District Court for the 
Southern District of New York by the Honorable Morris E. 
Lasker, Plaintiffs (hereinafter collectively referred 
to as "Monty Python") appeal from the decision, findings 
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of fact and conclusions of law entered on December 19 
“3 


1975, denying 


their application for a preliminary 
injunction, Defendant (hereinafter referred to as "ABC") 
appeals from the order entered on December fey 14979 
lirecting it to include a disavowal statement by Monty 
Python in the course of broadcasting edited versions of 


m 


three separate Monty Python programs as a single nation- 
wide network television special on December 26, 1975. 
Pursuant to ABC's application by order to show cause, 
dated December 22, 1975, this court (Gurfein, Hays and 
Timbers, C.JJ.)granted a stay on December 235 L975, of 
the order appealed from by ABC. None of the prior pro- 


ceedings are reporte.’, 


a preliminary inj 
y ing 
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levision network's assi 


Course Of Proceedings 
کے‎ 
instituted by Monty Python to 
recover for common law copyright infringements, false 
lescriptions and representations in commerce in violation 
of Section 8 the Lanham Act, and unfair competition, 
111 arising out of ABC! roadcast of network television 
"speciels," each co ۲ avily truncated versions of 
three separa’ telev n progra tten and made by 
1 Python pursuant t t r writ agri ents with The 
it oadcasting p tion (he nafte eferred to 
' my! S {> r 
2 BDU ۳ ) سر‎ 
Monty Python wrote the scripts for, and performed 
in, the thirty-minute television programs pursuant to their 
written agreements with BBC. By mesne assignments from 
BBC to Time-Life Films, Inc, (hereinafter referred to as 
-Life") to ABC, ABC was granted the right to broadcast, 
and rebroadcast, as nationwide network television "specials," 
certain of the Monty Python programs. Monty Python asserts 


that ABC is not authorized to edit the Monty Python programs 
in any manner and has no right to broadcast any truncated 
versions thereof, 
The summons and complaint were filed in the court 
slow on December 15, 1975 and, on the same day, Monty Python 
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he court below dictat: t le« on consti- 
tuting its findings of fact and con on of law at 


the close of the evidentiary hearing on December 19, 


It was recognized by the court below that the 
"law favors the proposition that a plaintiff has the 
right under ordinary circumstances to protection o? the 
artistic integrity of their (sic) work." (115a) The 
court below found that ihe edit! : of three one-half hour 
Monty Python programs into a single television special 
consisting of only sixty-eight minutes of actual playing 
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time "caused the film or progrea in my view to lose its 
iconoclastic verve .... That the ... changes ... wore 
made ۰۰۰ in good faith and for what may be considered 
sound professional requirements does not minimize the loss 
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in esthetic or philosophic punch, Furthermore, the cut 
is a heavy cut. It is a cut of 22 minutes out of ninety 
minutes, which comes near the border ac which one might 


say that the cuts, if not fatal, certainly made it very 
3 J 


lifficult for the patient to live in good health." (1lha, 


The court below concluded that the resulting 


Gamage to Monty Python from the mutilation "is irreparable 


he junct na equ t 1 ti following easons: 
^ n ^ 5 
Le ۲ € us question of mi i fact and law 


as to who owns the copyright on the program we are 


ing about as distinct from the script, and as to the 

ffect of that ownersh f it is not in the plaintiffs.” 
(115a) The court below rejected Monty Tyihon's argument 
that as a matter of law such copyright ownership was irrele- 
vant becau tl ntract between BBC and Monty Python 
trictly limit tu may be made of the script material 

1d ABC! 1 1 not be 6 tna C's r "hts. 

. A "quest n Ci act and law as to 6 

BC and Time-Life distributors are or are not indispensab.o 

parties to this litigation ... if that factor alone existed, 


I do not think it would interfere with my granting the 
injunction; it is certainly something to be considered in 

the balancing of the scales." (115a, 116a) During a 
preliminary hearing before the court below on December 16, 
1975, when ABC raised the question of the joinder of such 
parties, the court below suggested that ABC bring them in as 
third-party defendants, (52a) ABC failed to make any effort 
to take such action, ut Monty Python subpoenaed both BBC and 


Time-Life, together with their documentary evidence, for the 


evidentiary hearing. (88a; 104a; 112a) Representatives of both 


we met 
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emonstrated 
some irreparable damage if 
damage to 
of sloppiness 
be justified i he circumstances, 


in an unfevorable 


(116a) 
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5. A somewhat disturbing ca ua&lness with 
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which the plaintiffs pursued this mat 


er until they 
brought it to court. I am referring to the events that 
preceded the 20th of November, n what has taken place 
since the 20th of November," (116a) 

The court below added that it would consider 
a "motion for more limited relief ... for some kind of 
statement to be made on the show with regard to the 


content of the show. Ac ສ 


lisavowal by the plaintiffs... 
(116a, 117a) Upon Monty Python's supplemental motion 
presented the next business day, the court below ordered 
p 
4 


the use of an authcr's disavowal in the broadcast of th 


nationwide television special scheduled for December 26, 


1975. (141a) During the hearing on the supple- 
mental motion, the court below said, "... I believe that 
the plaintiffs have rights to the protection of their 
literary endeavors which have survived the contract with 
BBC and that even if it should turn out to be proven, and 
don't regard it as conclusively proven, although it is 
very likely, that BBC owns the copyright to the show, the 
program, that is, I do not believe that that is the end 


of the matter as far as the rights of plaintiffs are con- 


cerned," (120a, 121a) 


STATEMENT OF THE FACTS 


Monty Python is a group of professional enter- 
tainers formed in 1969, consisting of Terry Gilliam, an 
American artist residing in Great Britain; Graham Chapman, 
a British physician; Terry Jones, an Oxford University 
graduate and British professional writer; Michael Palin, 
an Oxford University graduate and British professional 
writers John Cleese, a British lawyer; and Eric Idle, a 
Cambridge University graduate and British professional 
writer, (10a, lla) The name "Monty Python" is a unique, 
fictional, arbitrary and fanciful name created by the 
group and is us2¢ to identify the group members and their 
unique brand of humor, (lla) 

Monty Python acquired worldwide &cceptance and 
popularity through thirty-miaute television programs 
created for BBC as part of the comedy series entitled, 
"Monty Python's Flying Circus." (lla, 18a-20a) Monty 
Python has generated a large volume of publicity in the 
United States, including major articles in NEWSWEEK, TIME, 
THE NEW YORKER, VARIETY, TV GUIDE and most major newspapers. 
(lla) NEWSWEEK labels their BBC comedy series ac "destined 
to become the most improbably successful program in the 


history of American public television." (18a) The phenomenal 


popularity of Monty Python has been described as "Python- 


mania," which "threatens to turn into something resem- 


4 ۰ — " 0 "n 
bling Beatlemania. 


(18a) In addition to their televi- 
sion series, Monty Python wrote and performed in two 
major motion picture productions exhibited in theatres 
throughout the United States, and four phonograph record 
albums sold throughout the United States. (lla, 12a) 
Two Monty Python books have been published. (12a) In 
the jargon of the entertainment business, Monty Python 


is a very "hot property," 


Monty Python entered into scriptwriters' agree- 


to BBC for use in the television series, (29a-44a) BBC 

is authorized thereunder to make certain television uses 

of the scripts and, except for the rights specifically 
granted to BBC, Monty Python expressly retains all rights 
in the scripts. (34a, 42a, ٩ III) Each script delivered 
to BBC is required to be specifically written for a thirty- 
minute program in the Monty Python series, (29a, 37a) 

The scriptwriters' agreements specify in painstaking detail 
the procedures to be followed by BBC if it wishes to alter 
a script before the program derived therefrom is recorded, 
(34a, 35a; 42a, 43a) All alterations are to be made by BBC 


in consultation with Monty Python, except in limited 


11, 


circumstances not pertinent hereto, and before a program 
is recorded, (34a, 35a; 42a, 43a; RD 15 5-6) The 
scriptwriters' agreements do not grant to BBC any 

make alterations after a program is recorded. (29a-44a) 
All programs recorded by BBC are broadcast in their 
entirety as recorded. (lla) The scriptwriters' agree- 
ments grant to BBC an exclusive right to acquire an option 
to ",.. license the transmission of recordings of the work 
in any overseas territory ..."upon certain terms not per- 
tinent hereto, (30a; 38a) 


specifically define "the work" 


All United States broadcasts of programs in the 
BBC television series, other than broadcasts by ABC, util- 
ized the thirty-minute programs in their entirety, without 
interruption or editing. (12a) A large number of the 
programs were broadcast by 133 non-commercial educational 
television stations scattered throughout the United States, 
(12a) A commercial television station in Houston, Texas, 
and another in Las Vegas, Nevada, also broadcast a number 
of the programs, (12a) 

By general written agreement, dated October 16, 


1973, Time-Life acquired from BBC certain distribution rights 


in "BBC television programmes" for the United States, (134a-140a) 


The written agreement provides that Time-Li 
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[BBC], except for insertion of commercials, applic- 


able censorship or governmental (such as the Federal 
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parallel provision authorizing any such changes to the 
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(1368) The Time-Life - BBC agreement further provides 


that licenses granted by Time-Life shall be in accord- 
$43 a 4 " ໆ n" * 
ance with the terms of BBC's "current agreements with 


Copyright holders ... (1368) ABC does not claim‏ وه 


and it was not shown, that Monty Python in any way 
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approved the BBC - Time-Life general agreement, 


In the Spring of 1975, ABC sought to acquire 
from Time-Life the right to broadcast over United 


States television facilities a ninety-minute compilation 


of sketches and material to be extracted from approxi- 


mately thirteen recorded Monty Python programs. (13a) 
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Monty Python unanimously rejected the proposal. (13a) 


Thereafter, in July, 1975, ABC entered into a written 


to ABC igi broad wo ninety-minute 
Monty Python '5pecials'"compiled and edited from 
one-half hour" recorded Monty Python programs. 
Time-i.ife purported to 

make two broadcasts 

May, 1977, together with two options 


five d eight specíals to be "compi 


in 39 half-hour Monty Python Flying 


Public Broadcasting 
agreement provides that the specials 
Entertainment 
form to the poli 
Standards and Pra 
provision authorizing any such changes to the recorded 
programs in the scriptwriters! agreements. ABC does 
not claim, and it w: shown, that Monty Python in 
any way approved the Time-Life - ABC agreement. 
Monty Python's representative 
sit 


wrote to BBC, advised that she "gathered" a deal was made 


with ABC, and requested confirmation that no alterations 
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ind structural integrity of 
ucial to the Group's 
(15a, 16a) 
recorded copy of the "special 
1975, and they were "appalled" at what had 


their work, (16a) They found the "special" deleted many 


the best portions of their programs and the retained material 


was thereby made weak, pointless and uncharacteristic, (16a) 
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cross-examine a deserter. Counsel's 


constantly interrupted 


tiny, irrelevant references in counsel's questions 


and causes counsel to digress, much to counsel's 

annoyance, After many questions about irrelevancies, 
town named Basingstokes and special gaiters, 
trial process bre: TI The Monty Python 

developed by the persistent irritating inter- 

ferences of the judge, was destroyed by ABC in elimin- 

ating the later portions where the trial 

actually breaks down, In other words, 


the punch lines, (68a-70a) 


a fantasy world 


ty , Fa - e * " tT rae 
innocuous exual words 
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and pours it 


developmen 


drenching 


at the openin 


Be 


portions of the recorded program no longer make sense 


precedes the references. (88a, 89a) 


Deleted 


Jokes - Laughter of audience 


spills over on soundtrack beyond jokes and when ABC 


removed jokes, the laughter remained with no comical 
reference. (91a) 


nterwoven fo ach thirty-minute program All of 
ıe parts are int elated and the overall form is ar 
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mportant as individual laughs. (92a-94a) Never before 


have recorded 


Furthermore, plaintiff Michael Palin testified 
Monty Python is in the rather straight- 
forward, down-to-earth, sometimes shocking, sometimes con- 


troversial approach ... (73a) Plaintiff Terry Gillia 


spoken, it is honest, it is outrageous, it could even be 


fan Hey 


ee Ti " g H ۰ le } +} + ۱ 
offensive ... (00a) Here is a show that is outspoken, 


says what it wants to say, does extraordinary things, takes 
all sorts chances, is not out to sell corn plaster or 

anything; it is out to entertain, surprise, enlighten even, 
the people viewing it," (81a, 82a) Both plaintiffs agreed 


that what was left after ABC's cutting was mere "pap," the 


programs were rendered "neuter," "bland." (74a, 81a) 
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ampton v. Paramount Pictures 


103 (9 Cir. 1960) in applying the legal axiom that a grantor 


cannot convey greater rights than it owns: 
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The power gained by Kodascope under 


927 agreement was to make mini- 


ain photo- 
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use 
strictly non-theatrical exhibi- 
tions.! It is not contended t! 
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appe. 


its only autnority from Paramount was 
to reproduce miniature prints and 
license them for non-theatrical use. 


It follows that appellant's com- 


mercial exhibition of 'The Covered 
Wagon! is not authorized by any power 


Paramount placed in the hands of 


whi ch 
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Kodascope by virtue of the 1927 contract." 


(B) Monty Python Is The Proprietor Of The Common Law 


Scripts And Any Permissible Use 


Copyright In The 


Of The Scripts Is Restricted By The Scope Of Their 


uncontested that the Monty Python scripts 


and Monty Python is the proprietor of the 


License To 
it 28 


are unpublished 


common law copyright therein. (lla; 34a; 42a) There is 


no grant from Monty Python to use their copyrighted script 


than as recorded by BBC in a thirty-minute 


g 
material other 


program. 


In Field v. True Comics, 89 F.Supp. 611 


1950), the court said, with respect to a license t 


copyrighted material, at p. 613: 


"Plaintiff's rights in the copyright 
are of a very limited character - - 
only the risht to publish the copy- 
righted work in book form in the 
United States DiMaggio specifically 
reserved to himself all other rights 
in the copyrighted work, and could, 

of course, have licensed or peiinitted 
True Comics to publish the copy: righted 
work in any manner except in book form, 
and plaintiff's rights would not be 
violated, See Tully v. Triangle Film 
Corp., D.C.S.D.N.Y., 229 ۳,297: Eliot 
v, Geare- “Marston; ante, D, C.E.D. FEES 
30 F.Supp. 301. 


In Philipp v. Jerome H. Remick, 145 F.Supp. 6 


(S.D.N.Y. 1936), the court below recited the rule that in 


construing an agreement whereby an author grants an interest 
in his copyrighted material, "any doubts should be resolved 
in favor of the composer, The clearest 1 ( necessary 
to divest the author of the fruits of his labor." 

Any use of copyrighted material beyond the scope 

a license issued therefor is an infringing use. 

The Robert Stigwooa Group Limited v. Sperber, 457 
F.2d 50 (2 Cir. 1972), at pp. 52, 53: 

"OATC's claims that its productions do 

not infringe ‘gwood's rights is based 

upon the usu 1 customary agreement 

between the « can Society of Composers, 


Authors and Publishers ('ASCAP:) and Leeds 
Music Corporation, as ASCAP member," 


* * * * 


"Both parties ana the court agree, there- 
fore, that selections from Jesus Christ 
Superstar can be properly presented by 
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ASCAP licensees if they are presented 


in 'nondramatic! performances, See 
generally M. Nimmer, Copyright § 125.6 


. Accordingly, we must decide 
C's performances fall into the 
+ 


dramatic! or 'nondramatic! category, 


Eliot v, Geare-Marston, Inc., 30 F.Supp. 301, 


Twentieth Century Fox Film Corp. v. People's 


0 
2 
ct 
H 
(D 
n 


Any Copyrights In The Reccrded Programs Do Not 


Material, 


A copyright in a derivative work does not affect 


or validity of the copyright in the basic work 


force 


1e 


and merely affords copyright to the new elements of author- 


ship in the derivative work. Nom Music, Inc. v. Kaslin, 


198 (2 Cir. 1965). 


s the court below said in Rohauer v, Killiam 


Inc., 379 F.Supp. 723, 727 (S.D,N.Y. 1974 citing 
> vE 3 \ 9 > 


TR UT a 
Shows, 


and discussing numerous supporting authorities: 


"Defendant argues, as I understand it, 
that the motion picture is an independ- 
ently copyrighted derivative work, the 
use of which cannot be controlled by 
the holder of the renewal copyright in 
the underlying work, Although the view 
is hardly illogical, I can find no 
support for it in the applicable pre- 
cedents; as I have already noted, such 
precedents as do exist repudiate this 
argument," 


25. 


During the hearing on the supplemental order, the 


court below recognized that Monty Python "have rights to the 


protection of their literary endeavors which have survived 
the contract with BBC...." (120a, 121a) 
As this court said in Granz v. Harris, 198 F. 2d 


"I agree, of course, that, whether by way 
of contract or tort, plaintiff (absent his 
'onsent to the contrary) is entitled to 


e 


prevention of the publication, as his, of a 
garbled version of his uncopyrighted 
product," 

+ x x _ * 


"Whether the work is copyrighted or not, 
the established rule is that, even if t 
contract with the artist expressly autho: 
izes reasonable modifications (e.g. where 
a nove or stage pla, is sold for adapta- 
tion as a movie) it is an actionable wrong 
to hold out the artist as author of a 
| version which substantially departs from 
| the original; Under the authorities, the 
defendant's conduct here, as my colleagues 
say, may also be considered a kind of ‘unfair 
competition' or 'passing off', The irrep- 
arable harm, justifying an injunction, becomes 
apparent when one thinks what would be the 
result if the collected speeches of Stalin 
were published under the name of Senator 
Robert Taft, or the poems of Ella Wheeler 
Wilcox as those of T.S. Eliot." 
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to a civil acti y any person .... who 
believes that he is or is likely to be 
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represe 


As the court below said in the leaving case entitled 


>) 


Geisel v. Poynter Products, Inc., 283 F. Supp. 261 (S.D.N.Y. 


"Tn determining whether defendant's 
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represe 
inator 
source 
(Citati 
۲ whether express 
produc authorized 
or approved b: rticular 1 is 
actionable 1 
(Citations 
the statute 
descriptions and representati 
iterally falge. lief may 
if the actions of the defend 
j (Citat 


not 


D 


ne 


9, 903 (S.D. 56 showing of 
the likelihood of customer confusion as 
to the source of s sufficient. 
(Citations omitted). For injunctiv 
relief to be granted, there is no require- 
ment that plaintiff show that customers 
were &ctually deceived bv t alleged 
misrepresentation or that there was an 
actual diversi ` busines: Plaintiff 
need only demor ‘al 
representations 
(Citations omitte 


1 


In Rict RCA Corporation, 


(S.D.N.Y. 1975), the court below said at pp. 530, 531: 


"Plaintiffs claim that defendant's use 

f Rich's current likeness on this album 
of old recordings violates Section 43(a) 
of the Lanham Act, 15 U.S.C. §1125(a), 
since it misleads the public to believe 
that the record album contains recently 
recorded songs." 
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resulting money damages could be adequately compensated 


damage award. 
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Defendant-Appellee- 


ABELES CLARK. AND OSTERBERG 

Plaintiff: 5 - ۵ ppella nts- 
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Office and Post ‘Office Address, Telephone 


4 East 52nd Street 
New York, N. Y. 10022 
PLaza 5-0812 


Attorneys for 


Borough of Manhattan 


To 


Attorney(a) for 


Service of a ccpy of che within 


is hereby admitted. 
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1800-©1973, JULIUS BLUMBERG, iNC., 80 EXCHANGE PLACE, N. Y. 10004 


NOTICE OF ENTRY 


Sir:- Please take notice that the within is a (certified) 
true copy of a 

duly entered in the office of the clerk of the within 
named court on 19 


Dated, 


Yours, etc., 


ABELES CLARK AND OSTERBERG 
Attorneys for 
Office and Post Office Address 
4 Fast 52nd Street 


Borough of Manhattan New York, N. Y. 10022 


To 


Attorney(s) for 


NOTICE OF SETTLEMENT 


Sir: — Please take notice that an order 


of which the within is a true copy will be presented 
for settlement to the Hon. 


one of the judges of the within  amed Court, at 


on the day of 19 
at M. 
Dated, 

i Yours, etc., 


ABELES CLARK AND OSTERBERG 
Attæneys for 
Office and Post Office Address 
4 East 52nd Street 


Borough of Manhattan New York, N. Y. 10022 


To 


Attorney(s) for 


